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Dear David  

We are writing in response to recent reports that the Serious Fraud Office has sent out its first 

invitation letters for companies to enter into Deferred Prosecution Agreements. 

We are writing as the group of leading anti-corruption NGOs in the UK that have seen first-hand the 

devastating impact of corruption. We have welcomed the change of direction by the SFO under your 

leadership to re-establish the SFO as a prosecuting body and the strong line you have taken on the 

necessary conditions a corporate must fulfil in order to be offered a Deferred Prosecution 

Agreement. The UK is embarking on Deferred Prosecution Agreements at a time when their use has 

become increasingly controversial in the US and we believe that the UK must, and can, avoid the 

more controversial elements of the settlement process. 

We are writing to urge you, in entering into negotiations with companies for a DPA, to take account 

of the following key principles: 

1. Prosecution should be the norm and DPAs should only be offered where there is a very 

strong public interest argument in favour of their use. In particular, DPAs should only be 

used where it is in the interest of justice, the harm caused to victims and the community is 

minimal, and where there has also been a genuine self-report, full cooperation and remedial 

action (including dismissal of employees involved in the wrongdoing) by the company. We 

remain concerned that DPAs should not be used to help companies avoid debarment 

provisions under EU regulations, and must not be used for politically sensitive cases. We also 

urge the SFO to ensure that they avoid a trend of offering DPAs to large companies which 

are more expensive and difficult to prosecute, while prosecuting smaller companies.  

 

2. There must be no immunity from prosecution for individuals included in a DPA, or for the 

company from any undisclosed acts. Individuals must be prosecuted to achieve the 

necessary deterrent effect for corporate bribery. In general, DPAs should be reserved for 

companies that have taken action against directors or employees involved in wrongdoing 

and who have provided full assistance to the SFO to help bring prosecutions against 

individuals. 



 

3. A full admission of wrongdoing must be made by the company as a prerequisite for a DPA. 

We believe that the legitimacy of DPAs in public perception and the deterrent value of DPAs 

will be severely undermined if the company does not admit to a comprehensive statement 

of facts relating to the wrongdoing  as a condition of a DPA. The US Security and Exchange 

Commission has had to revise its ‘neither admit nor deny policy’ in response to judicial and 

public criticism. The SFO is likely to face similar controversy and accusations of being soft on 

economic crime, if it does not ensure that companies fully admit guilt.    

 

4. Open justice principles must be followed. In the forward to the Deferred Prosecution 

Agreements Code of Practice it states that the “entering into a DPA will be a transparent 

public event”. Currently, the Code itself is unclear on whether the SFO will follow open 

justice principles and ensure that the approval hearing for a DPA is heard in open court, or 

whether it will routinely apply for such hearings to be heard in private.  We believe that 

approval hearings must be held in public to ensure the accountability and transparency of 

the DPA process.  

 

5. There must be the utmost transparency in the DPA process with the inclusion of full 

details of wrongdoing in the DPA and a full statement of the public interest arguments in 

favour of a DPA. Full details of the wrongdoing should include full details of payments made, 

the names of recipients of payments, full calculation of the benefits obtained as a result of 

the wrongdoing, and details of any alleged wrongdoing over which the prosecutor and the 

company cannot agree. A DPA should also include an affidavit by the Board of Directors that 

after due diligence and to the best of their knowledge and belief, no other bribes have been 

paid or economic crime committed by the company.  

 

6. The SFO must ensure that Victim and/or Community Impact Statements are presented at 

all DPA approval hearings.  It is not clear how the court and the public can be assured that 

victims have been properly identified and compensation properly calculated without any 

input or involvement by victims in the DPA process. Victim and Community Impact 

Statements must be presented at DPAs so that victims can have a proper say in the DPA 

process and so that the judge and the public can have confidence that the full public interest 

test with regarding the harm caused by the wrongdoing has been properly applied. Given 

the nature of corruption cases, victims can be hard to identify. In such cases, appropriate 

experts including civil society should be consulted to ensure that the voice of victims is 

properly represented. 

 

7. Affected states must be informed that an invitation to enter a DPA has been entered into 

and given advice of legal avenues for claiming damages and participating in the 

negotiations. The World Bank/Star report on settlements, Left out of the Bargain: 

Settlements in Foreign Bribery Cases and Implication for Asset Recovery, highlighted the 

need for affected countries to be included in the settlement process, and informed at an 

early stage of the decision to enter into negotiations for a settlement in line with article 56 

of the UN Convention Against Corruption. 

 



8. The sanctions imposed by a DPA must have significant deterrent value. The SFO must 

ensure that it seeks compensation and financial penalties that reflect the full harm of the 

wrongdoing and the full value of benefits accrued as a result of the wrongdoing. The latter 

should include the strategic commercial advantage secured as a result of the wrongdoing,  

including the benefits of gaining market position and minimising tendering costs and, in line 

with the OECD report on Identification and Quantification of the Proceeds of Bribery, the 

possibility of gaining future contracts as a result of winning an initial contract on the basis of 

bribery or wrongdoing. 
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