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Introduction 
 

 
 

 
“[A] sound and very sacred part of the constitution of the country and the administration of justice” – Lord Shaw

1
 

 
Open justice, the general rule that the administration of justice should be done in public, is uncontroversial and widely 
supported. However, in practice the court system of England and Wales can feel opaque and bureaucratic even for the most 
experienced of journalists.  
 
Over the course of the past year, Corruption Watch has been advocating for open justice reform of the court system, including 
pushing, along with other civil society groups, for the inclusion of a court transparency commitment in the upcoming UK Open 
Government National Action Plan. Corruption Watch also serves as the only civil society organisation monitoring all major 
foreign bribery cases in England. 
 
This work - along with interviews with numerous journalists, public officials, academics and lawyers - has allowed us to identify 
a number of areas of the English and Welsh court system which are severely undermining open justice:  
 

 The privatisation of court list distribution: the Ministry of Justice (MoJ) has provided public court listing information 
free of charge to a private company, which provides privileged access only to those members of the press willing to 
pay a sizeable fee (Chapter 1).  

 

 Court lists lack sufficient detail and are not provided far enough in advance for journalists to make informed decisions 
about which cases to attend. In the past year, two major corruption trials as well as an internationally significant 
judicial review have not been covered contemporaneously by the press due to poor court lists (Chapter 1).  

 

 Unexplained Wealth Orders (which were introduced at the beginning of 2018 to help authorities recover some of the 
billions of pounds of illicit and corrupt wealth in the UK) are proceeding in complete secrecy preventing any 
meaningful scrutiny of this new and powerful tool by civil society and the media (Chapter 2).    

 

 A worryingly high proportion of economic crime cases are being affected by reporting restrictions, including four out 
the six foreign bribery trials to come to court in the past two years and half of the deferred prosecution agreements 
(DPAs) to date. Corruption Watch has also observed that in the vast majority of cases, applications for reporting 
restrictions in economic crime cases are going unopposed by the media, in part because the press are not being given 
advance notice of applications (Chapter 2).  

 

 Inadequate listing practices for courts mean that some hearings during the investigatory stages of criminal cases, even 
though by default public, are essentially proceeding in private without any public scrutiny (Chapter 2).   

 

 Despite the Court of Appeal stating that court documents should by default be accessible by the public,
2
 they cannot 

generally be obtained in criminal cases without instructing counsel. In civil cases, complex bureaucratic procedures 
mean a single court document will usually take a number of weeks to obtain, a process which entails filling out forms, 
making multiple trips to the courthouse, and paying a fee, sometimes in excess of £50. Generally, a London-based 
reporter can more easily access documents from any US federal court than the Royal Courts of Justice (RCJ) in London. 
What’s more, transcripts of hearings are prohibitively expensive, often costing upwards of £20,000 for a three-week 
trial

3
 (Chapter 3).  

 
The lack of transparency in the court system weakens anti-corruption enforcement, threatening to reduce the deterrent effect 
of corporate and individual prosecutions, as well as upset the carrot and stick balance between DPAs and the threat of 
prosecution by trial. A company which pleads guilty will have far fewer court documents about its wrongdoing available online 
compared to a business which self-reports, cooperates and enters into a DPA. This general lack of court transparency 
undermines incentives for companies to self-report as businesses that enter into a DPA will in many cases get more adverse 
publicity than if they face prosecution.  
 
The lack of publicity around economic crime cases also weakens confidence in prosecuting bodies. The Serious Fraud Office 
(SFO), which is often widely criticised when its cases fail to yield convictions,

4
 is currently unable to publicise two major 

corporate guilty pleas as a result of blanket reporting restrictions.   
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Opaque and un-reported court proceedings in the UK also increase the chance that overseas corruption involving British 
companies is not properly investigated and sanctioned abroad. Forthcoming research by the Organisation for Economic Co-
operation and Development

5
 shows that media reports of foreign bribery proceedings, including court cases, are the main 

channel for foreign governments to find out about overseas corruption cases brought by authorities in countries like the UK.   
 
The time is ripe for open justice reform of the English and Welsh court system, especially in relation to economic crime cases. 
The MoJ is currently undertaking a £1 billion programme to transform the courts. Plans are also afoot for a state-of-the-art 
economic crime court in the City of London. This report recommends a series of open justice reforms - including online court 
document access, amendments to the Criminal Procedure Rules, and digital systems for reporting restriction notification - to 
be undertaken as part of the ongoing transformation of the UK’s courts. 
  
Generally the recommendations apply across the justice system, but some focus on a set of courts that are of great importance 
to journalists and civil society members who have an interest in exposing and monitoring economic crime: 
 
Southwark Crown Court where complex fraud and corruption trials generally take place. 
 
The Royal Courts of Justice, where civil and criminal appeals are heard as well as judicial reviews, which from time to time 
involve challenges against the decisions of anti-corruption law enforcement agencies, such as the SFO.  
 
The Rolls Building, a specialised part of the RCJ, which hosts among other things the Commercial Court, a division of the High 
Court that deals with high-stakes business disputes which occasionally involve parties that are linked to corruption.  
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Chapter 1 
Court Lists: The When and Where of 
Open Justice 
 
“Self-evidently, public understanding and scrutiny would be significantly inhibited if the public, including reporters, were not 
informed of where and when the administration of justice was to take place.” – Criminal Procedure Rule Committee, 2013

6
 

 

Introduction 
 
Court lists, which detail when and where hearings are taking place, lie at the very heart of open justice. However, under the 
current system, which is the result of a contract between the Ministry of Justice (MoJ) and a private company, court lists are 
generally only provided a day in advance and contain only limited information. The company distributing court lists profits by 
charging members of the media a considerable fee to access more detailed advance lists, as well as providing slightly faster 
access to some lists before they are released to the general public. 
 
One notable exception to the general inadequacy of court listings is the Serious Fraud Office’s (SFO) court calendar, which was 
introduced in 2016, and provides listings for the vast majority of the agency’s cases months in advance.

7
 The court calendar, 

which is supplemented by an A-Z list of the SFO’s ongoing cases, including details of allegations, has made complex fraud and 
corruption cases, which often involve byzantine pre-trial phases, much more accessible for journalists, researchers and 
interested members of the public. Corruption Watch recommends that the Proceeds of Crime and Specialist Fraud Division of 
the Crown Prosecution Service (CPS) institute a similar system to provide listings of upcoming cases as well as factual details 
about ongoing proceedings. As will be discussed in detail below, two significant CPS bribery trials in 2017 went almost 
uncovered by major media owing to deficiencies in court lists combined with a lack of information on the website of the 
prosecutor itself.   
 

Problems With Online Lists For Crown And Other Senior Courts  
 
At present, HM Courts & Tribunals Service (HMCTS) is considering reforms to the current system for public court lists, including 
the introduction of a government run website for providing listing information as well as the possibility of including more detail 
in lists.

8
 This is a welcome step, and one that needs to be given priority owing to significant flaws in the current system. 

 
Online listings for crown courts as well as the Rolls Building and Royal Courts of Justice (RCJ) are only released to the public in 
the afternoon of the day before a given hearing. Journalists interviewed for this report complained that they regularly have to 
miss hearings because court lists are not provided publicly far enough in advance.  
 
Advance court lists are available to journalists as well as legal professionals, but only if they pay a subscription fee to a private 
company, Courtel Communications. Courtel, which has a licence with the government to electronically distribute lists,

9
 

operates the Courtserve website offering daily listings free of charge for county, crown and more senior courts. However, the 
company restricts access to premium services to paying customers from the legal profession and press. Media organisations 
that pay can view the RCJ list half an hour before its general release, as well as access more detailed advance lists for some 
crown courts that are not available to the wider public. It is problematic that detailed advance lists, which would allow 
journalists to make better informed decisions about which hearings to attend, are being restricted to media organisations able 
to pay a sizeable fee. The situation undermines open justice, while allowing one company to profit. It should also be noted that 
a number of major media organisations, including the BBC, do not have a Courtserve subscription.    
 
Courtel’s contract with the MoJ, which was released following a freedom of information request by councilor and blogger Mark 
Goodge, reveals that the company is given access to court data free of charge.

10
 Legal researchers Dr Judith Townend and Dr 

Lucy Series have said that the current system restricts public access to basic information about hearings, while at the same 
time allowing one company to effectively monopolise court listing data.

11
 Since around 2011, another private company, The 

Law Pages, has also started providing public listings for courts, including free-to-access detailed sentencing information for 
some cases and an archive of courts lists going back one year for crown courts and for under two months for the RCJ. The Law 
Pages, including its archive, which is public and free-to-access unlike a similar function on Courtserve’s website, are not widely 
known about, even among journalists. Like Courtserve, The Law Pages only provides advance listings to paying professional 
customers.  
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In the past, websites other than Courtserve that have tried to host court listing data have been instructed to stop doing so by 
authorities. For example, the website wiganworld was forced to take down listings data for Wigan and Leigh Magistrates’ Court 
after receiving written communication from the court itself.

12
  

 
Court lists made available to the general public and most journalists are also lacking in information, stripped of much of the 
data that would allow interested citizens to make an informed decision about whether or not to attend a hearing. The Crown 
Court lists offered by Courtserve gives only the most basic information, such as the court number, the presiding judge and the 
name of the defendant, while the list offered for the RCJ is only slightly more detailed.  
 
Local newspapers receive comprehensive electronic lists for magistrates’ courts, but the media are not given free, online access 
to more detailed information for crown courts. In a protocol with media organisations, HMCTS said: “Given the relatively small 
number of cases heard in the crown court… it is recognised that newspapers are often already alerted to their content and interest 
value.”

13
 However, this assessment is questionable. A number of Crown Court financial crime cases prosecuted by the CPS 

(which unlike the SFO does not provide a court calendar for the press) have received greatly reduced coverage because of the 
lack of information contained in court lists: 
 

 The February 2018 prosecution of British refurbishment company Skansen Interiors was of great interest to the legal 
and anti-corruption community as it represented the first trial under Section 7 of the 2010 UK Bribery Act for the new 
offence of failure to prevent bribery. However, the case was not covered contemporaneously by the press, which only 
became aware of the trial after it had concluded.    

 

 Only one trade press publication,
14

 which charges a sizeable subscription fee, covered the summer 2017 trial of World 
Bank consultant Wassim Tappuni, who received bribes worth £1.7 million from medical equipment companies bidding 
for contracts worth over £40 million. The case was of significant public interest: once the CPS put out a press release

15
 

following Tappuni’s conviction, the case, including the sentencing hearing, was widely covered by national and 
specialist media. Unfortunately the trial itself took place almost completely outside of public scrutiny. 

 
There have also been numerous financial crime cases of significant public interest in the RCJ that received reduced press 
coverage owing to inadequate court listings. Such cases include the recent judicial review of the National Crime Agency by 
Peter Singh Virdee in which recordings emerged of the businessman, who runs a multi-billion pound property company, 
discussing alleged bribes to high-ranking Caribbean politicians. The judicial review hearing was not covered by the press. This is 
despite the fact that at least two financial crime journalists had seen the daily listing for the courtroom in which the hearing 
took place, but failed to realise that it was of interest.

16
 The media only became aware of the judicial review some weeks later 

after the British and Irish Legal Information Institute (BAILII) published a judgment from the case.
17

 It is a testament to the 
significant public interest of the case that following the release of the judgment on BAILII the leader of the opposition in St 
Kitts and Nevis, Dr Denzil Douglas, called in a televised broadcast for the resignation of the federation’s prime minister over 
alleged bribery linked to Virdee.

18
  

 
RECOMMENDATION: To enable members of the public, including the media, to make informed choices 
about which hearings to attend, Corruption Watch recommends that online court lists should at the very least 
give details of the charge(s)/claim(s) in a case and the full names of both parties in addition to the information 
already provided by Courtserve. Further, the current privatised distribution system should be abolished, and 
court lists should be made available free of charge on a government-run website. 
 
To ensure that legitimate concerns about vigilantism and the protection of vulnerable individuals are 
addressed, public online court lists should not name witnesses, children and victims, or include the address of 
defendants.    

 
There are a number of legitimate concerns about posting detailed court lists online as they contain sensitive personal data. The 
MoJ has indicated in the past that detailed information contained in full magistrates’ court lists - which are shared with some 
journalists, members of the legal profession and court staff, and which contain details, such as the age and address of 
defendants - may not be suitable for general public disclosure under data protection legislation.

19
 However, Corruption Watch’s 

recommendation to include details of charges in public online lists would not be in breach of such legislation. The Criminal 
Procedure Rules Committee stated in 2013

20
 that personal information is exempt from the non-disclosure provisions of the 

Data Protection Act 1998 if its publication is allowed under an ‘enactment’ - this exemption has been carried over to the Data 
Protection Act 2018.

21
 The Criminal Procedure Rules, which as secondary legislation constitutes an ‘enactment’, were 

specifically amended in 2014 to give courts explicit legal authority to publish listing information on the Internet about cases due 
to be heard, including details of alleged offence(s).   
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Conclusion 
 
Court lists, which are only provided a day in advance and lack detail, are inhibiting the ability of the press to effectively find out 
about and report on cases of significant public interest. The MoJ should also abolish the current system for the online provision 
of court lists which allows companies to profit by restricting access to court data.   
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Chapter 2 
Away from the media glare: reporting 
restrictions and private hearings in 
economic crime cases  
 
“Derogations from open justice can never be matters of routine. They can only ever be exceptional and can only be justified on 
grounds of strict necessity.” - Lord Neuberger,

22
 2011  

 
The open justice principle is reflected in rule 6.2 of the Criminal Procedure Rules which reminds courts of the importance of 
dealing with criminal cases in public. There are a number of statutes that create exceptions to this principle in criminal cases. It 
is widely accepted that such derogations from open justice should only be allowed in exceptional circumstances.  
 
However, in complex economic crime cases reporting restrictions and private hearings have become anything but exceptional. 
The majority of foreign bribery trials in the last two years have been affected by orders limiting press coverage, while a number 
of newly introduced anti-corruption tools, such as UWOs, largely proceed behind closed doors. Indeed, some media 
organisations have begun avoiding complex economic crime trials owing to their long duration, often running into a number of 
months, coupled with the high chance that they will be affected by heavy reporting restrictions.

23
  

 
This is a matter of significant concern as negative media publicity is a powerful deterrent against corruption by companies. A 
global survey in 2012 of over 220 anti-corruption experts from government, civil society and business found that adverse 
publicity was one of the most effective sanctions against corporate corruption, out-ranking fines and the confiscation of illicit 
assets.

24
 

 

The Preliminary Stages Of Trials 
 
The pre-trial stages of criminal cases are subject to near-total reporting restrictions, which is necessary to prevent information 
being published that risks prejudicing potential jurors. Such restrictions are particularly relevant to sophisticated fraud and 
corruption cases as they usually entail a lengthy preliminary phase to deal with the plethora of case management issues that 
normally arise in complex proceedings.  
 
Unfortunately, the law governing reporting during the pre-trial phases of criminal cases is piecemeal and difficult for journalists 
to follow. There are multiple relevant statutes: Section 52A of the Crime and Disorder Act 1998; Schedule 3 of the Crime and 
Disorder Act 1998; Section 11 of the Criminal Justice Act 1987; and Section 41 of the Criminal Procedure and Investigations Act 
1996. 
 
Legal commentators have noted that the relevant statutes define the various preliminary Crown Court hearings in a way that 
involves a degree of overlap, meaning it is often difficult to know which reporting restrictions apply in a given case.

25
 Media law 

expert Mike Dodd says the legislation in this area has grown in an ad hoc fashion and there has never been a wholesale review 
of how the various procedures and restrictions fit together, and whether each is necessary.

26
 

 

Veil Of Secrecy: Discretionary Reporting Restrictions 
 
Restrictions on what the media can say about pre-trial proceedings are automatic, but courts also have discretionary powers to 
limit reporting on trials and hearings. Under section 4(2) of the Contempt of Court Act 1981, courts can temporarily ban 
reporting on specific legal proceedings if this is necessary to avoid a substantial risk of prejudice to the administration of justice.

 
 

 
Such orders are frequently used in economic crime cases where multi-phase sequential trials mean it is often necessary to 
postpone reporting on the first trial to avoid prejudicing the jury in subsequent trials.

 27
 In fact, in the past two years (July 2016 

to June 2018) four out of the six foreign bribery cases to come to come to jury trial have been covered by section 4(2) orders 
limiting reporting, including three linked trials as well as the September 2017 trial of a director of shipping company FH Bertling 
Ltd.  
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Section 4(2) orders have also been imposed in two of the four deferred prosecution agreements (DPA) to date in order to 
prevent potential prejudice to subsequent prosecutions of individuals alleged to be complicit in the wrongdoing covered by the 
initial corporate settlement. These include the XYZ and Tesco DPAs. Anecdotal evidence suggests that reporting restrictions 
have also affected coverage of many of the largest fraud cases in recent years, including: 
 

 The prosecution of former trader Tom Hayes, which was the first criminal trial anywhere in the world for Libor 
manipulation.  

 Proceedings brought by the Serious Fraud Office (SFO) against Barclays, which stands to be the first prosecution of a 
bank in the UK over financial crisis-era misconduct.  

 The largest ever boiler room fraud to be pursued by a UK authority.
28

  
 
It should be noted that some foreign bribery cases, specifically those covered by blanket section 4(2) reporting restrictions, are 
in essence proceeding in private. They largely take place without the presence of journalists, who are unable to devote their 
limited time to court cases, which while of great public interest, will only become reportable years down the line after a suite of 
trials and re-trials.  
 
The proportion of complex economic crime proceedings affected by section 4(2) orders seems to be significantly higher than 
the average for other types of criminal cases. Statistics on the number of section 4(2) orders made annually are not collected, 
but the Law Commission estimates a maximum of around 1,400 section 4(2) orders

29
 are made per year in England and Wales 

(although probably considerably less), which equates to a fraction of the 40,000-50,000 or so cases moving through the Crown 
Court system at any one time.

30
 

 
As a general point, the lack of UK government statistics on section 4(2) orders is worrying, especially as such data should be the 
foundation of evidence-based policy in this area. The importance of collecting quantitative data on court orders restricting 
reporting was highlighted by Lord Neubeger’s committee tasked with examining the use of super-injunctions. In 2011, the 
committee recommended the introduction of a system to record data on the frequency of injunctions and super-injunctions, 
saying this would “promote open justice, by… [enabling Parliament and] the public to ascertain whether and to what extent 
orders, which ought properly to be exceptional, are in danger of becoming routine.”

31
 

 

Room For Improvement: Problems In The Use Of Section 4(2) Orders   
 
During court monitoring, Corruption Watch has observed that a number of section 4(2) orders have been imposed during the 
pre-trial phase of economic crime proceedings when strict automatic reporting restrictions are already in place preventing 
publication of all but the most basic details about a case. The practice of imposing section 4(2) orders during the preliminary 
stages of cases is often not only unnecessary and duplicative, but also has serious consequences for the ability of the media - 
which is less likely to be present in court during the pre-trial phase of a proceeding - to challenge applications for postponement 
orders.  
 
Corruption Watch also has concerns over whether Crown Court judges in economic crime cases are properly considering less 
stringent, less sweeping alternatives to blanket bans on reporting, such as allowing media coverage of hearings, but forbidding 
identification of certain key companies and individuals. Exceptions to blanket, or near-blanket bans on reporting in economic 
crime cases, are often only made to allow companies to fulfil their obligations to inform investors of material changes, as was 
the case with Tesco when in 2017 it entered into a DPA; and Barlcays when fraud charges against the bank were dismissed in 
May 2018. Freedom of expression concerns on the part of the public are generally not considered sufficient to merit similar 
carve outs.  
 
There are a number of other areas of concern relating to the use of section 4(2) orders in economic crime cases. In particular, 
applications for postponement orders are being made without opposing representations from prosecutors or the press. Over 
the course of the past year and a half, Corruption Watch observed six successful section 4(2) applications being made in 
financial crime cases that went unopposed.  
 
The Crown Prosecution Service’s Instruction for Prosecuting Advocates is clear that prosecutors should oppose reporting 
restrictions if they do not feel they are necessary for a fair trial.

32
 However, they rarely do. The reticence of prosecutors to 

oppose reporting restriction applications may in part be attributable to their unfamiliarity with freedom of expression law. Lord 
Justice Treacy and Mr Justice Tugendhat, the latter of whom was the UK’s most senior media judge until his retirement in 2014, 
have commented that Crown Court judges frequently hear one-sided accounts in hearings where the possible imposition of a 
reporting restriction is being discussed: “Advocates in a case in the Crown Court are likely to be unfamiliar with the law on 
freedom of expression. Even where they are familiar with this area of the law, they will be unable properly to represent the 
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rights of the public, because the rights of the public to freedom of expression may conflict with the interests of the defence and 
the prosecution.”

33
  

 
Of course, the media can instruct counsel, or journalists can make their own representations. However, in the past year of court 
monitoring Corruption Watch has not observed a single instance of a journalist challenging a reporting restriction in court. 
Financial crime reporters from national newspapers and specialist press, interviewed as part of research for this report, 
indicated they are often not given advance warning of section 4(2) order applications. The journalists said that without such 
advance notice, it is difficult to make a meaningful representation to the court, especially when one is unsure of the facts of the 
case in question.  
  
Senior members of the judiciary have recognised the importance of providing advance notification. In January 2018, Mr Justice 
Nicklin said ‘without notice’ applications for reporting restrictions result in “submissions [from the media] at a level of 
generality that is unlikely to be of assistance or unlikely to advance points that legitimately could be made… Lack of notice also 
deprives the representative of the opportunity to seek legal advice.”

34
  

 
It is imperative that a system is developed to give the media advance warning of applications. At present the Press Association 
offers a service that allows counsel to alert the press when a reporting restriction application is made, but it largely deals with 
the Family Division of the High Court. A number of media organisations, including regional press, do not subscribe to the 
service.  
 
David Attfield, who serves as head of programme legal advice at the BBC, says that too often even when the media is informed 
of an application in advance, the applicant will refuse to share key information about the application, including why they are 
seeking a reporting restriction order.

35
 This leaves the media in the difficult position of having to decide whether to challenge 

an application without knowing the grounds on which the application is being sought.  
 

RECOMMENDATION: In light of the problems detailed above, Corruption Watch recommends that the 
Ministry of Justice (MoJ) implement online systems for the press (and other parties with a legitimate interest) 
to be notified of reporting restriction applications as well as the grounds on which such applications are being 
sought.  

 
The UK government is currently in talks with the media about the introduction of an online database to alert journalists when 
reporting restrictions have been made and lifted, but at present there are no plans for a notification system for applications.  
 

RECOMMENDATION: Corruption Watch believes that, in parallel with the introduction of an online notification 
system for applications, Part 6 of the Criminal Procedure Rules should be amended to explicitly state that: 
 

 Barring exceptional circumstances, affected parties, including the media, must be notified of a 
reporting restriction application at least 24 hours in advance of the relevant hearing where an order 
limiting reporting may be imposed; 

 Notification of an application must also include the grounds on which the reporting restriction order in 
question is being sought.  

 
The introduction of an online system for media notification of reporting restriction applications may take some time to 
implement. In the meantime, Corruption Watch recommends a specific short-term solution at Southwark Crown Court.  
 

RECOMMENDATION: Southwark Crown Court should prepare a contact list for relevant media, NGO and 
research organisations who would like to be informed of applications for reporting restrictions in economic 
crime cases.   

 
This follows from advice given by Lord Justice Leveson, who in 2007 after a number of unlawful S4(2) orders, urged judges to 
consider informal dialogue with editors and local media representatives. 
 

Obscured Justice: Private Hearings  
 
Entirely private economic crime trials are unheard of in the UK. However, the recent introduction of DPAs coupled with an 
assortment of private proceedings, such as unexplained wealth orders and some restraint cases, mean that a significant 
proportion of hearings in economic crime cases take place behind closed doors. 
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Private Trials  
 
The need for hearings to be held in public is enshrined in both common law and Article 6 of the European Convention on 
Human Rights. However, in criminal cases courts are able to hold hearings in private if allowing the public to observe would 
render impractical the administration of justice.  
 
Completely private criminal trials are almost unheard of in England. However, in 2014, Mr Justice Nicol ruled that the entirety of 
the terrorism trial of Erol Incedal could be heard in private owing to national security concerns. The decision was eventually 
overturned by the Court of Appeal which said that while the core of the trial should be held in private, parts of it should be 
observed by the public, including some of the prosecution opening and sentencing.

36
  

 
That the Incedal trial, which attracted significant media coverage for its unprecedented secrecy, took place in the last few years 
is perhaps unsurprising. Dr Lawrence McNamara at the Bingham Centre for the Rule of Law has commented that the Court of 
Appeal has in recent years normalised the role of secrecy in national security cases: “[T]he pathway for national security cases is 
no longer one where secrecy in court proceedings is about exception – you can only have so many cases allowing secrecy before 
they become a category of considerable scope and volume.”

37
 

 
In overseas corruption cases, private trials have not yet been contemplated. Alleged national security considerations resulted in 
the controversial decision in 2006 by former prime minister Tony Blair’s government to effectively force

38
 the SFO to close its 

investigation into defence manufacturer BAE Systems over bribe payments to Saudi Arabian officials.
39

 Article 5 of the 
Organisation for Economic Co-operation and Development’s (OECD) Anti-Bribery Convention prohibits governments from 
allowing economic and diplomatic considerations to influence foreign bribery investigations, but it is silent on national security. 
Many commentators have suggested that in the BAE case, the UK government, to avoid violating the convention, cited 
national security concerns to mask other considerations prohibited by Article 5, which were the real reason for closing the SFO 
investigation.

40
 At the time, the Saudi government was threatening to pull out of a multi-billion dollar arms deal with BAE if the 

investigation continued. An ongoing SFO investigation into similar corruption allegations involving an arms contract between 
Saudi Arabia and a subsidiary of Airbus will be a key test of whether the UK government is now willing to allow overseas 
corruption cases involving sensitive material to come to court.

41
 If the case does come to court, there is a possibility that some 

of the trial will be heard in private. 
 
Increasingly, complex economic crime cases which might once have been prosecuted in open court are being settled through 
DPAs, which were introduced in 2014 and proceed largely behind closed doors. DPAs generally include one public hearing, 
which is accompanied by the publication of court documents online. All court proceedings and negotiations preceding this 
public hearing take place in private. The novelty of DPAs as a legal instrument coupled with the publication of detailed factual 
information about alleged wrongdoing in court documents online, mean that such settlements generally receive a great deal of 
media publicity. However, the fact remains that the bulk of DPA proceedings take place away from any meaningful scrutiny by 
the public, including civil society.  
 
To date, four companies - Standard Bank, XYZ, Rolls-Royce and Tesco - have entered into DPAs. However, if the UK’s outdated 
corporate criminal liability laws, which at present make it very difficult to criminally sanction large companies, are reformed, as 
is being advocated by a number of senior lawyers including the solicitor general and former director of the SFO,

42
 DPAs will 

likely come to play a more prominent role in the UK’s justice system.  
 

Restraint and Freezing Order Hearings  
 
Applications for property freezing orders, which are often used in civil recovery proceedings; criminal restraint orders, which 
are often used in criminal investigations; and freezing orders, which are often used in private civil suits, do not necessarily have 
to be heard in private, and there is nothing in the relevant practice directions stating that they should be.

43
 However, the 

practicalities of live investigations, where the prospect of a suspect dispersing their assets is very real, mean that initial 
applications will often be conducted in private and without notice to the respondent. Indeed, in some cases an application will 
be sought on paper without a physical hearing,

44
 or even over the phone.

45
 

 
Strong consideration should be given to rejecting applications for private freezing and restraint hearings if the risk of assets 
being dissipated has subsided. Mr Justice Edis has recently said that the need to hold restraint proceedings in private will be 
greatly reduced if: a) the restraint order is being sought as a part of a mutual legal assistance request, meaning the risk of 
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prejudice is lessened as any potential trial will take place abroad; and/or b) if information relevant to the restraint application in 
question is already in the public domain.

46
 

 
Aside from Global Witness staff, during research for this report Corruption Watch was unable to find a journalist, investigator or 
researcher who had attended a hearing related to a restraint order. This is concerning as such proceedings form the 
cornerstone of the UK’s asset recovery regime, and so should, where practical, be open to public scrutiny. The lack of 
media/civil society presence at such hearings is in part due to listing practices. Hearings related to investigatory orders, even 
when public, are generally listed without any case specific information that would enable a journalist to know that it is of 
interest.  
 

RECOMMENDATION: To ensure greater transparency, such hearings, where possible, should be listed with 
case specific information, including the name of the defendant. Full listings should be possible in instances 
where an investigation is already public and/or a possible trial is years away or in a foreign jurisdiction; or 
restraint is being sought post-conviction during confiscation proceedings.  

 
Civil Recovery Investigations And Unexplained Wealth Orders  
 
The Proceeds of Crime Act (POCA) allows for civil recovery of assets in the absence of a criminal conviction. Applications for 
investigation orders in civil recovery investigations under Part 8 of POCA - including search and seizure warrants, production 
orders, and disclosure orders – are considered by a court in private and often ‘without notice’ to the person affected, while 
documents filed with the court as part of such proceedings cannot be accessed by the public.

47
  

 
Unexplained Wealth Orders (UWO), which came into effect in January 2018, are covered by the same strict privacy regime as 
other civil recovery investigation orders. UWOs are a very powerful type of investigative order introduced to remedy the UK’s  
limited success in recovering illicit assets through civil means (there are by one estimate at least £4.2 billion in suspicious assets 
held in London by individuals facing corruption allegations abroad).

 48
 If the High Court grants a UWO, the respondent in 

question will be required to produce a statement explaining how they acquired a property that law enforcement believes may 
have been obtained through illicit means. If the respondent fails to comply with the order, the property will be presumed to be 
recoverable by the courts during civil recovery proceedings.  
 
So far, two UWOs have been reported in the media with both orders made in relation to property ultimately owned by the 
same, unnamed politician from central Asia.

49
 Generally, there has been no scrutiny of UWO proceedings thus far by either the 

media or civil society.  
 
Discussions in Parliament during the passage of the Criminal Finances Bill, which contained provisions for UWOs, reveal that 
privacy was in part deemed necessary to prevent authorities being deterred from seeking UWOs for fear of having to pay large 
amounts of money in compensation in instances when an order was unlawfully sought.

50
 The Home Office has also told 

Corruption Watch that a strict privacy regime is necessary to protect individuals from insinuation of criminality during civil 
recovery investigations when wrongdoing is merely suspected and has not been proven.

51
  

 
Reputational considerations along with the need to preserve the integrity of live investigations, including preventing the 
dispersal of assets, are valid concerns when considering privacy in civil recovery investigations. However, at present the privacy 
safeguards around UWOs are too strict, preventing any meaningful scrutiny from the public. Such safeguards accord a level of 
privacy to UWO proceedings which is not matched by other invasive investigative procedures, such as property freezing and 
restraint orders,

52
 which are not automatically heard in private. There is also a significant public interest in: a) knowing when a 

property is presumed (or believed on reasonable grounds) to be unexplained wealth, and b) for civil society to be able to 
properly monitor the UK’s civil asset recovery regime of which UWOs form a new and important part.  
 

RECOMMENDATION: Corruption Watch recommends that the Civil Procedure Rules and Practice Directions 
should be amended to ensure that aside from without notice hearing(s), UWO proceedings should be in public 
by default and court documents should be accessible under the normal non-party disclosure regime in civil 
cases. In cases where there are strong reasons for privacy, such as the need to preserve the integrity of a live 
investigation, an application can be made for hearings to be in private, or for the imposition of reporting 
restrictions. 
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Civil Disputes and The Rise Of The Confidentiality Club  
 
Private hearings are commonplace at the Rolls Building, where complex civil disputes linked to corruption are often heard. 
During a two-week period (Monday 7 to Friday 18 May 2018) 31 hearings at the courthouse were listed as ‘A v B’, the standard 
anonymised format used to indicate a private hearing.  
 
The Civil Procedure Rules Committee (CPRC) has expressed concerns about the prevalence of private hearings in civil disputes. 
In 2017, the CPRC set up a subcommittee, chaired by a High Court judge, to look into amending Part 39 of the Civil Procedure 
Rules (CPR), which sets out situations where a hearing may be held in private.

53
 The subcommittee’s chair, Mr Justice Kerr has 

said there is a misconception amongst too many civil litigants that privacy can be conferred on a hearing through consent 
between two parties and without the need for court approval.

54
  

 
The subcommittee proposed amendments to CPR 39.2 at the end of 2017 to significantly strengthen open justice in civil cases, 
including:

55
 

 

 Making explicit reference to the fact that litigants cannot confer privacy on hearings through mutual consent. 

 Imposing a specific obligation on courts to consider freedom of expression rights before making any decision as to 
whether to hold a private hearing.  

 
The CPRC has approved the amendments, but their addition to the Civil Procedure Rules is subject to a public consultation.   
 
Often in civil disputes a private hearing will not be necessary as other measures, which undermine open justice to a lesser 
degree, may be available. Lawyers have reported anecdotal evidence that ‘confidentiality clubs’ are on the rise in English civil 
proceedings.

56
 As the name suggests, confidentiality clubs restrict access to certain information, such as trade secrets, to a 

small circle of people over the course of litigation.  
 
A confidentiality club was recently ordered to protect Ilyas Khrapunov, the son in-law of Mukhtar Ablyazov, who, along with his 
associates, is accused of embezzling billion of dollars from BTA Bank of Kazakhstan. In this case, Mr Justice Phillips ruled that a 
confidentiality club was necessary to preclude the possibility of Khrapunov self-incriminating himself when complying with an 
obligation to disclose his assets in relation to a freezing order against him. Khrapunov faces legal proceedings in Kazakhstan, 
Switzerland and the US, and feared that information about his assets disclosed to the High Court in London may be used 
against him in overseas cases.

57
 In the wake of Mr Justice Phillips’ 2016 ruling, one lawyer commented that confidentiality clubs 

are “a powerful tool” to defeat overseas prosecution.
58

  
 

Conclusion 
 
Justice is too often being done away from public scrutiny, something that has been exacerbated in economic crime cases by 
heavy reporting restrictions. The judiciary and court service must do more to ensure transparency is wherever possible 
preserved in court proceedings, whether that be through better listing practices for investigatory order hearings, the 
introduction of an online reporting restriction notification system, or the opening up of UWO process.  
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Chapter 3 
Public Access to Court Documents: A 
System in Need of Reform 
 

Introduction 
 
The case law governing access to court documents by members of the public, including journalists, emphasises the importance 
of open justice. However, the actual systems and procedures in place at both the Royal Courts of Justice (RCJ) and Southwark 
Crown Court (as with other crown courts) means documents are not readily available, and often only accessible by individuals 
with considerable knowledge of court procedure. Indeed, it is generally easier for a journalist in the UK to access court 
documents from any federal court in the US (which are readily available online) than from the RCJ in London.  
 
In 2017, six foreign bribery cases were resolved in court. As mandated by Schedule 17 of the Crime and Courts Act 2013, key 
documents from the Rolls-Royce’s corruption-related deferred prosecution agreement (DPA) were published online by the 
Serious Fraud Office (SFO), but apart from this, there is no available documentation on the Internet for any of the other foreign 
bribery court cases concluded last year.  
 
The lack of readily available court documents prompted examiners from the Organisation for Economic Co-operation and 
Development’s (OECD) Working Group on Bribery to conclude in 2012 that it was not possible for them to assess whether 
sanctions imposed in the UK as part of a number of then-recent overseas corruption cases were effective, proportionate and 
dissuasive.

59
 The OECD in its 2017 report on the UK’s anti-corruption regime said that during the last five years there had been 

some improvement in access to case information, but noted that sentencing remarks were not available for foreign bribery 
cases involving construction business Sweett Group; printing company Smith and Ouzman; and banknote printing company 
manager, Peter Chapman.

60
  

 
Proceedings in the Crown Court, civil and family courts are always recorded,

61
 and six private companies have contracts with 

the Ministry of Justice (MoJ) to provide, if requested, transcriptions of hearings and trials.
62

 However, the price of obtaining a 
transcript is generally prohibitively expensive for media organisations with a sentencing hearing costing hundreds of pounds to 
transcribe and a three-week trial likely costing upwards of £20,000.

63
 Authorities are generally apprehensive about letting 

members of the public access official sound recordings from court rooms, a solution which would do away with the need for 
expensive transcription services.  
 
The high cost of transcripts combined with the lack of readily available court documents means it is difficult for members of the 
public, including the media, to properly scrutinise court proceedings without the expenditure of large amounts of money and 
time. Journalists do not generally attend complex fraud and corruption trials when they are covered by blanket reporting 
restrictions, and so, the need for easily available court documents is particularly acute in such cases. Without access to court 
documents in these cases, journalists will not be able to properly and substantively report on the trial once reporting 
restrictions are lifted.   
 
In foreign bribery cases, easy, online access to court documents is also needed to allow the harmed community, which will 
necessarily reside outside of the UK, to properly scrutinise any court imposed sanction or acquittal.  
 
A lack of court documents available online coupled with the fact that journalists are increasingly unable to attend court can lead 
to an unbalanced online record of UK court cases. An example of this is the recent conviction in February 2018 of Skansen 
Interiors for bribery. The case - which represented the first-ever trial under Section 7 of the 2010 UK Bribery Act for the new 
offence of failure to prevent bribery - was not covered contemporaneously by journalists (as discussed previously in chapter 1). 
However, to date there have been over 30 comment articles by white-collar defence lawyers about the case.

64
 Many of these 

comment articles are highly critical of the Crown Prosecution Service (CPS), claiming Skansen as a small company was unfairly 
targeted by prosecutors to test the boundaries of the recently introduced Section 7 offence. At the time of writing, no article or 
document is available online setting out the CPS’s rationale for bringing the case. If court documents, such as prosecution 
opening notes, were more routinely made available online, the Internet record of the Skansen case would have been more 
balanced.  
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Bailii: An Imperfect Solution  
 
Judicial decisions are the one exception in England to the general lack of availability of court documents on the Internet. But 
even here the provision of judges’ opinions to the public is often piecemeal. The bulk of the task of publishing judgments has 
been delegated to non-public institutions, some which have a profit-driven motive. The most extensive collection of free-to-
access judgments can be found on the website of the British and Irish Legal Information Institute (BAILII).  
 
BAILII, which has two full time staff and survives largely on donations, publishes judgments from the courts of both the UK and 
Ireland. For England and Wales specifically, the vast majority of the judgments on BAILII come from the RCJ. Unfortunately, the 
database does not provide any sentencing remarks.  
 
BAILII has a contract with HM Courts & Tribunals Service (HMCTS) to publish all substantive judgments from the Civil Division 
of the Court of Appeal and the Administrative Court. However, generally its collection of judgments is piecemeal. Copyright 
claims from shorthand-writers who transcribe oral judgments prevent the publication of a large number of decisions on 
BAILII.

65
 What’s more, the institute has no statutory power to collect judgments, instead relying on judges to voluntarily send 

decisions, or for administrative staff at courts to send over batches of decisions. Often extempore judgments are only published 
on BAILII many weeks after they were first delivered. For example, the High Court’s decision in March 2018 to order the civil 
recovery of £4.4 million in corrupt assets belonging to the wife of a Chadian diplomat only made its way onto the website some 
seven weeks after first being delivered.

66
 

 
Judges also tend only to send those decisions that they consider legally interesting to BAILII. It is a matter of concern that 
judges’ personal discretion is subtly shaping the case law that is publicly available in England and Wales. Research by legal 
blogger Daniel Hoadley,

67
 who also serves as the the Incorporated Council of Law Reporting’s chief marketing officer, found 

that for the year of 2017, BAILII offers less than a fifth of the Court of Appeal Criminal Division decisions available on fee-
charging legal research resource Justis.

68
 The research also found that BAILLI hosts only 70 per cent of the Court of Appeal Civil 

Division decisions available on Justis.
69

 
 
BAILII has come under criticism, including from the Guardian, for not allowing search engines, such as Google, to index its 
judgments.

70
 Sir Henry Brooke, who was the inaugural chairman of BAILI, has indicated that this is necessary to minimise the 

damage if a judgment is published by mistake or with substantial errors.
71

 Executive director of BAILII, Joe Ury also indicated 
during research for this report that making text on BAILII easily searchable online might undermine the rehabilitation of 
offenders mentioned in judgments. It should be noted that decisions and sentencing remarks on the website of the Courts and 
Tribunals Judiciary and the UK Supreme Court are indexed by search engines, and that, while BAILII isn’t indexed by Google, it 
can be searched by Microsoft’s Bing.

72
  

 
RECOMMENDATION: Corruption Watch believes that it is imperative that the UK government takes 
immediate steps to make it obligatory for courts to publish judgments online (whether in audio and/or written 
form) unless there are strong countervailing reasons against doing so. Generally greater use of audio 
recordings, which are presently available for proceedings in the Crown Court, civil and family courts, would 
ensure that decisions, particularly extempore ones, are more widely and freely available.  

 

Obtaining documents from the courts: “an implacable, kafkaesque bureaucracy”  
 
Judgments aside, members of the public have no way of accessing basic court documents, such as opening notes and skeleton 
arguments, without expending considerable time and money. This is particularly worrying as more and more court business is 
being conducted on paper rather than orally in open court.

73
  

 
Generally the process for accessing documents varies from court to court, and can involve any combination of formal written 
applications to the court, fees and multiple trips to the courthouse.   
 

The Royal Courts Of Justice 
 
The Civil Procedure Rules, which apply to the bulk of the proceedings at the RCJ, state that a person who is not party to a case 
may obtain key court documents, collectively referred to as ‘statements of case’, without the permission of the presiding 
judge(s).  
 
In recent years, a number of significant judicial decisions have also affirmed the rights of journalists, academics and other 
interested members of the public to access a wide range court documents beyond simple statement of case. This is a trend that 
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was started in 2012 by Guardian News and Media Limited v City of Westminster Magistrates' Court, a case in which the Guardian 
applied for numerous documents referred to during extradition hearings in London for two individuals who faced corruption 
charges in the US.

74
 In this case (which was criminal, but applies equally to civil proceedings), Lord Justice Toulson, as he was 

then, said, in an incisive passage now regularly cited by journalists during applications for court documents, that: 
 
“In a case where documents have been placed before a judge and referred to in the course of proceedings, in my judgment the 
default position should be that access should be permitted on the open justice principle; and where access is sought for a proper 
journalistic purpose, the case for allowing it will be particularly strong.” 
 
While repeated court decisions in wake of Lord Justice Toulson’s decision have affirmed the rights of journalists and other 
members of the public to access documents, the actual experience of trying to obtain them from the RCJ is often one of 
frustration. Without exception, every single journalist consulted for this report said the system was in need of major reform. To 
quote one journalist, Christian Eriksson, who writes for Private Eye: “All too often you feel like you are up against an implacable, 
Kafkaesque bureaucracy. That’s a problem because it means that investigative journalists often have to resort to other methods to 
obtain information… or they simply do not get the information in the first place.” 
 
Each of the many courts sitting at the RCJ has a slightly different procedure for document access requests. There is no 
centralised office where requests for documents can be made; instead journalists must find the relevant office for the particular 
court in question. Generally requests for documents can only be made in person, and if one does not have the relevant case 
number it will often not be possible to obtain the requested documents. Journalists can search for case numbers at the RCJ, but 
this process is expensive costing £11 for 15 minutes of searching.   
 
A document can only be requested upon the payment of a fee of at least £10, but sometimes going upward of £50 (which must 
be paid at a separate office), and even then, it will not be ready for collection until a number of days later. The whole process is 
expensive and time consuming, both from the perspective of the journalist and the court service, which must employ multiple 
different people to handle a procedure that could be more efficiently handled online.  
 
An online and publicly accessible system for accessing court documents is possible and manageable. The Rolls Building already 
provides an online portal for accessing statement of case, setting a useful precedent for other courts to follow. 
 

Southwark Crown Court 
 
Unlike in civil proceedings, documents cannot be obtained without the permission of the court in criminal cases. The Criminal 
Practice Directions state that courts should disclose documents that have been read aloud in their entirety during proceedings, 
such as opening notes.

75
 A court will refuse a request for documents if disclosure poses a risk that outweighs the interests of 

open justice.  
 
The court will generally give special consideration to requests from members of the media, especially from journalists engaged 
in contemporaneous court reporting rather than investigators or researchers seeking documents after a trial has concluded.

76
  

 
It is concerning that non-media members of the public with a legitimate public interest - such as civil society activists and 
academic researchers, who like journalists perform a public watchdog function - are disadvantaged when it comes to accessing 
to court documents. Generally, much of the procedural law and protocol governing court document access, court lists and 
reporting restrictions treat the press as the only part of the public which properly represents the public interest. This is 
problematic. As Dr Lawrence McNamara points out: “The media are a proxy for the public interest but an imperfect one. Others 
such as civil society organisations or legal professional bodies may be interested and valuable representatives of the public interest; 
they should be contemplated as observers [of court proceedings] in the same way media interests are.”

77
 This is a position 

supported by the European Court of Human Rights which said in 2014 that when an NGO is involved in matters of public 
interest “it is exercising a role as a public watchdog of similar importance to that of the press”.

78
  

 
As with the RCJ, while the procedural rules and case law emphasise the importance of open justice, the actual experience of 
journalists seeking to obtain court documents at Southwark Crown Court is difficult and frustrating. Indeed, it is highly difficult 
to obtain documents from Southwark Crown Court unless a lawyer is instructed and a formal application is made.  
 
As part of research for this report, Corruption Watch sought documents in four economic crime cases taking place at 
Southwark Crown Court in 2017 and 2018.  In each of the four cases Corruption Watch was unable to obtain the documents, and 
faced significant bureaucratic hurdles in getting the relevant judge to consider the request: 
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 In two cases, administrative staff at the court did not respond to requests for documentation. It is unclear whether 
these requests were passed to the relevant judge or simply ignored. 

 

 In another case, which cannot be named owing to reporting restrictions, the court officer who received the request 
initially refused it without consulting the judge. A more senior member of staff eventually passed the request to the 
judge in question, who then also refused the request. Corruption Watch has now instructed Morrison & Foerster to 
challenge the judge’s decision.  

 

 In a fourth case, which also cannot be named owing to S4(2) reporting restrictions, Corruption Watch submitted an 
application for skeleton arguments, which was joined by Bloomberg and anti-corruption trade publication MLex. The 
application, which was sent over email, was initially lost by court staff, and was only passed to the relevant judge after 
Corruption Watch made six separate calls to the court and re-sent the initial email two further times. The application 
was eventually dismissed by the judge, who said there is no guarantee that a global media organisation, such as 
Bloomberg, would not publish details of the case abroad, potentially outside the court’s jurisdiction. The judge’s 
reasoning ignored the fact that representatives of global media organisations, such as the Financial Times and 
Bloomberg, had followed earlier hearings in the same case and had not sought to publish details overseas.   

 
It is a matter of concern that while the default for documents referred to during proceedings should be disclosure, the burden 
rests on the media/members of the public to make an application, which often requires instruction of counsel.  
 

RECOMMENDATION: The Criminal Procedure Rules should be amended to allow the media and other 
members of the public with a legitimate interest to access documents referred to during proceedings without 
the need for permission from the court. This would pave the way for HMCTS to provide a public website for 
access to key court documents in criminal cases, including: opening notes, skeleton arguments, sentencing 
remarks, basis of plea, and the judge’s summing up. The website should also provide key documents in civil 
cases (as HMCTS has already started doing in the Rolls Building), including at the very least: skeleton 
arguments and ‘statements of case’, such as the claim form, particulars of claim and defence. 

 
Sometimes a written document may not exist – for example, a sentencing remark or summing up delivered by a judge from 
notes. In such cases, an audio recording, where available, should be put online in place of the written document. Greater use of 
court audio recordings has been advocated for by Professor Tim Crook,

79
 who serves as the vice-president of the Chartered 

Institute of Journalists, and by David Lammy MP, who as part of an extensive independent review of the treatment of 
minorities by the criminal justice system, recommended that Crown Court sentencing remarks be published in audio and/or 
written form.

80
 

 

A speedy solution? Obtaining documents from counsel and government authorities  
 
The difficulty that journalists face accessing documents directly from the court, means that a quicker and more practical 
solution is often to approach the counsel in a given case and/or the relevant prosecuting or law enforcement agency. The SFO 
has been particularly helpful in relation to such requests, and as a matter of policy hands out copies of opening statements for 
trials that it is prosecuting. In one overseas corruption case that went to trial in 2018, the SFO also provided Corruption Watch 
with well over 1,000 pages of transcript covering the prosecution opening as well as closing speeches and the judge’s summing  
up. This sets a welcome and necessary precedent. However, the SFO has indicated in talks with Corruption Watch that it is 
unwilling to put opening statements online as the contents of the document may differ from what was said in court.  
 
CPS disclosure of such materials is governed by a protocol between the prosecutor, the Association of Chief Police Officers and 
the media, which states that information relied on by the crown in a trial, such as CCTV footage, photos and maps, should 
generally be provided to the press.

81
 The protocol also allows the media to bring an appeal to the CPS Head of Strategic 

Communications to challenge a decision by a prosecutor not to release material. 
 
Corruption Watch interviewed a sample of eight journalists with substantial court experience from national, local and trade 
press about the protocol.

82
 Only one reporter from Private Eye used it, while another from the Guardian knew of the protocol, 

which dates from 2005, but thought it was no longer in use. However, a number of reporters commented that in high-profile 
cases, such as terrorism trials, the CPS is usually good at providing swift and ready access to CCTV footage, photos and other 
evidence relied on in court.  
 
For many types of hearings, especially ones that involve complex legal arguments, skeleton arguments are the most important 
document for journalists. Following a consultation in 2015, practice direction 52C of the Civil Procedure Rules was amended to 
require counsel in Court of Appeal Civil Division hearings to bring two copies of skeleton arguments to court for the media and 
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law reporters.
83

 It is unclear why the practice direction is limited in scope and does not extend similar obligations to counsel 
involved in hearings at other senior civil courts that attract significant press interest.  
 
The provision of skeleton arguments by counsel at hearings at Southwark Crown Court and the RCJ is patchy. In 2015, the Bar 
Council’s ethics committee cautioned barristers against too readily providing copies of skeleton arguments to the media, 
suggesting that in some instances doing so might break legal professional privilege.

84
 Often barristers will refuse to hand out 

skeleton arguments, citing one of a number of excuses, including: claiming copyright over the skeleton,
85

 or claiming that the 
document differs too much from what was discussed in open court. During Corruption Watch’s own work monitoring economic 
crime cases there have been a number of similar incidents, including:  
 

 In a judicial review case in March 2018,
86

 SFO and claimant barristers failed to provide skeleton arguments despite 
agreeing to do so in the High Court before presiding judge, Lord Justice Holroyde.

87
  

 

 During a preliminary hearing in the F.H. Bertling foreign bribery case, which took place at Southwark Crown Court in 
September 2017, one barrister failed to hand over a skeleton argument to Corruption Watch, citing the fact that he did 
not have an electronic copy. 

 
The difficulty experienced by journalists in their attempts to obtain skeleton arguments is concerning. The Criminal Practice 
Directions recognise that there are generally particularly strong grounds for their disclosure as, unlike opening notes, skeleton 
arguments are not read aloud in court, but are often treated as such, with judge and counsel referring to them liberally during 
hearings.

88
 Media access to skeleton arguments is particularly important in hearings linked to financial crime cases where the 

facts and legal arguments presented are often of significant complexity.  
 
It should be noted that in instances where skeleton arguments are provided by prosecution or defence counsel, they are too 
often given after the conclusion of the hearing in question. This is unfortunate as without advanced access to such documents, 
hearings, especially in complex legal cases, are often incomprehensible for members of the press.  
 
In general, open justice would be greatly improved if prosecuting agencies undertook to publish more documentation online. In 
the past, the SFO has published copies of opening notes on the Internet, including in the BAE Tanzania and Mabey & Johnson 
bribery cases, but no longer follows this practice.

89
  

 
The SFO does, however, publish a number of key court documents, including a detailed statement of facts, following the 
approval of a DPA. Such documents have been invaluable in helping civil society and legal professionals understand the newly 
introduced DPA process, and, perhaps more importantly, have ensured that DPA proceedings, which largely takes place in 
private, receive some, albeit limited, scrutiny.  
 
At the heart of the current corporate economic crime enforcement regime is a finely balanced carrot and stick relationship 
between prosecution and DPAs, the latter of which allows companies to avoid a possible conviction in return for various 
undertakings, including the payment of a fine and full cooperation. If the system is working correctly, the benefits of entering 
into a DPA compared to the negative consequences of being caught and prosecuted will ensure that companies self-report 
wrongdoing and cooperate, thus ensuring the swift and efficient administration of justice in complex financial crime cases that 
are notoriously difficult to manage.  
  
However, the finely tuned balance of incentives and deterrents which characterises the relationship between DPAs and criminal 
prosecution is being undermined by the current lack of transparency around financial crime prosecutions, including poor public 
access to court documents and the imposition of blanket reporting restrictions in many cases. In certain respects, a company 
can expect to receive greater adverse scrutiny from the public and media if they enter into a DPA, which will result in detailed 
documents about their wrongdoing being published online, than if they pleaded guilty.  
 

RECOMMENDATION: To prevent the DPA regime being undermined, it is imperative that the CPS and SFO 
endeavour to put court documents online for corporate prosecutions. This should include: opening notes, 
skeleton arguments, sentencing remarks, basis of plea, and the judge’s summing up. In cases where 
temporary reporting restrictions are in place, the documents should be published when the relevant order is 
lifted. 
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The Rehabilitation Of Offenders 
 
Legal experts have widely commented on the fact that having a detailed record of court documents online may undermine the 
rehabilitation of offenders, including those convicted when young adults. Under the Rehabilitation of Offenders Act 1974, 
convictions become ‘spent’ after a set time, meaning, barring some exemptions, they can effectively be ignored and cannot be 
used by employers to turn someone down for a job. The time period before a conviction becomes spent depends on the length 
of the jail term, and convictions which result in prison terms that exceed four years cannot become spent. Media organisations 
sometimes report spent convictions despite the effect that publicity may have on the rehabilitation of the individual in 
question. There are legitimate concerns that making court documents available online would further undermine the 
rehabilitation of offenders with spent convictions.  
 
The provision of online court documents also throws up issues around the treatment of individuals accused of wrongdoing, but 
not actually found guilty of any offence. The Supreme Court has previously held that most members of the public understand 
that even when an individual is charged with an offence they are innocent unless proven guilty in a court of law.

90
 However, in 

S. and Marper v UK, a 2008 case concerned with the indefinite retention of fingerprints and DNA profiles, which is relevant in 
the present instance, the European Court of Human Rights said that there is a: 
  
[R]isk of stigmatisation, stemming from the fact that [those]… who have not been convicted of any offence and are entitled to the 
presumption of innocence, are treated in the same way as convicted persons…. Their perception that they are not being treated  as 
innocent is heightened by the fact that their data are retained indefinitely in the same way as the data of convicted persons. 
 
In a similar fashion, making court documents freely available online will mean that people charged but not convicted of a crime 
will have detailed information about their cases online, which can be accessed by future employers, relatives and friends. 
 
Legitimate concerns about stigmatisation and offender rehabilitation mean that any public online system for court document 
access must be carefully managed.  While Corruption Watch advocates for the online provision of court documents, it believes 
that if such a system is implemented HMCTS should look into the possibility of restricting access for some criminal cases 
(especially those involving allegations of petty crime) through a password system to members of the media, civil society and 
research community as well as other individuals who can show a legitimate public interest in accessing such records.  
 
Password restriction is not necessary for documents filed in civil cases, which generally are less damaging for individuals 
compared to criminal proceedings. Further, public bodies should not be restricted from publishing court documents from cases 
that are of significant public interest, such as major economic crime prosecutions involving global companies.  
 

Conclusion 
 
Since the turn of the millennium, access to documents and judgments from the senior courts has increased greatly through the 
efforts of BAILII, the introduction of a digital system at the Rolls Building and the development of open justice case law in the 
wake of Guardian v Westminster. But the situation in England still lags behind countries like the United States, South Africa and 
Canada where briefs submitted to the court are readily available to the public online.

91
  

 
It is a matter of great concern that many judgments and sentencing remarks from the most senior courts of England and Wales 
are inaccessible to the vast majority of the public. The great difficulties that journalists face in accessing the most basic court 
documents in both civil and criminal cases, despite the Court of Appeal stating that disclosure should be the default, strongly 
suggests that the current system needs wholesale reform to ensure that proceedings are truly open to scrutiny.  
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Conclusion and Recommendations 
 
In the wake of attacks on the judiciary following Brexit-related rulings,

92
 Andrew Langdon QC, who was then Chair of the Bar, 

said: ‘’Visceral attacks via social media and mainstream press on judges and the way we deliver justice are beginning to shake 
us out of our complacency. For those who habituate the courts, the lack of public understanding of what actually happens… is 
becoming troublesome.’’
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Langdon’s comments underline how public confidence in the rule of law is dependent on having a court system that is open, 
transparent and accessible. Fortunately, the UK government’s ongoing £1 billion reform of the court service presents a good 
opportunity to improve the current state of affairs where members of the public are unable to access key court documents and 
judicial decisions, or even know when cases of interest are taking place.  
 
The MoJ must make sure not to overlook this opportunity. It is concerning then, that a recent MoJ consultation on the future of 
the court system made no mention of the term ‘open justice’.

94
 Indeed, Corruption Watch understands that as part of the 

ongoing court reform programme, civil servants have been instructed to maintain current levels of open justice first and 
foremost, and only, if possible, introduce improvements. Such an approach is misled. Corruption Watch believes that the 
government should commit to more wide-ranging open justice reforms, including the following recommendations: 

 
General Recommendations  
 

 Online court lists should be distributed by a government-run website, and give details of charge(s)/claim(s) in 
a case and the full names of both parties (Chapter 1). 

 

 HMCTS should implement online systems for the press (and other parties with a legitimate interest) to be 
notified of reporting restriction applications and the grounds on which such applications are being sought 
(Chapter 2). 

 

 Part 6 of the Criminal Procedure Rules should be amended to explicitly state that: a) barring exceptional 
circumstances, affected parties, including the media, must be notified of a reporting restriction application at 
least 24 hours in advance of the relevant hearing where an order limiting reporting may be imposed; and b) 
notification of an application must also include the grounds on which the reporting restriction order in question 
is being sought (Chapter 2).  

 

 The UK government should take steps to make it obligatory for courts to publish judgments online, whether in 
audio and/or written form (Chapter 3).  

 

 The Criminal Procedure Rules should be amended to allow members of the public with a legitimate interest to 
access documents referred to during proceedings without the need for permission from the court (Chapter 3). 

  

 The introduction of an online platform for public access to key court documents in criminal and civil cases 
(Chapter 3).  

 

Recommendations Specific To Economic Crime  
 

 The Proceeds of Crime and Specialist Fraud Division of the Crown Prosecution Service (CPS) should 
maintain an online court calendar (Chapter 1).  

 

 The Civil Procedure Rules and Practice Directions should be amended to ensure that aside from the without 
notice hearing(s), Unexplained Wealth Order proceedings should be by default in public and court documents 
should be accessible under the normal non-party disclosure regime in civil cases (chapter2). 

 

 In the absence of a country-wide notification system, the SFO, CPS and Southwark Crown Court should 
prepare (in consultation with the media and civil society) a list of organisations that should be informed of 
applications for discretionary reporting restrictions in economic crime cases (Chapter 2).  
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 In the absence of a wider court document access platform, the CPS and SFO should publish the following 
online in economic crime cases: opening notes, skeleton arguments, sentencing remarks, basis of plea, and 
judge’s summing up (Chapter 3). 

 

 Before implementing plans for its new economic crime court in London, the government should publicly 
consult on how to ensure transparency and openness at the new court complex.    
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