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Summary 

As members of the BOND Anti-Corruption Group we have seen first-hand the devastating 

impact of corruption around the world and particularly upon the poor. We have welcomed 

the strong leadership on corruption by the Government and believe that the UK can and 

should be at forefront of fighting corruption globally. We are concerned that re-opening the 

Guidance to the Bribery Act in response to lobbying from some sections of business will 

undermine the leadership position that the Prime Minister has established. 

90% of Small and Medium-size Enterprises (SMEs) surveyed in government commissioned 

research released in July 2015 had no specific concerns with the Bribery Act and 89% said that 

it had had no impact on their ability to export. It is therefore surprising to learn that parts of 

the business sector are being informally consulted on whether they consider the Bribery Act 

to be ‘a problem’. We believe that  consulting the business community in this way sends 

entirely the wrong message as to the Government’s commitment to uphold the Bribery Act 

and that any weakening of the Guidance, such as by introducing an exemption for facilitation 

payments, will seriously damage the UK’s credibility.   

The Guidance was already weakened at drafting stage following lobbying from the business 

community, and was criticised by the OECD Working Group on Bribery who have asked for 

loopholes in the Guidance to be closed. The Guidance as it stands in our view: 

 Undermines existing good corporate governance standards and puts companies at 

risk of non-compliance with the Bribery Act by providing high risk examples of 

‘acceptable’ hospitality. 

 Effectively allows companies to escape liability by outsourcing bribery to subsidiaries, 

joint venture partners and subcontractors, by stating that companies that only 

indirectly benefit from bribery are unlikely to be held liable.  

 Limits companies subject to the Bribery Act in such a way that companies listed on 

the London Stock Exchange or companies with UK subsidiaries would not be covered. 

Broad coverage of such companies is essential to raise global standards on anti-

corruption and to ensure that the London Stock Exchange acts as a global example of 

anti-corruption standards and not as a refuge for corrupt companies. 

The UK has committed to consider the OECD Working Group on Bribery’s recommendation to 

strengthen the guidance if it reviews the Guidance. The BOND anti-corruption group does not 

agree with the government’s reasoning for opening the Bribery Act’s Guidance for review. 

However, if it is to be reviewed, the Government must commit to closing the loopholes in the 

Guidance as recommended by the OECD. 



We are extremely concerned by suggestions that the Government is planning to open up the 

Guidance to the Bribery Act for review with a view to weakening it, following pressure from parts of 

the business community. As civil society organisations who welcomed the 2010 Bribery Act, we 

would strongly oppose any changes which would result in weakening standards. We believe that: 

 any perceived weakening of the Bribery Act through amendments to the Guidance would 

seriously undermine the credibility of the Government at a time that it is seeking global 

leadership on the issue of corruption. The Government should not undo  the good work it 

has done to put the UK at the forefront of anti-corruption efforts; 

 the Guidance itself was substantially weakened during drafting in 2010 after significant 

lobbying from business;  

 the final version of the  Guidance was welcomed by the CBI, and private sector lawyers 

welcomed it as “good news for business”.1 However, it was strongly criticised by many of the 

BOND Anti-Corruption group’s members for weakening the Bribery Act2 – an Act that was 

passed with considerable cross-party consensus, high levels of consultation and which 

received some of the highest levels of scrutiny by Parliament. It has also been criticised by 

the OECD Working Group on Bribery for: weakening the scope of “associated persons” who 

may commit an offence on behalf of a company under the Bribery Act; and for giving 

examples of “reasonable and proportionate hospitality” which were considered by the 

Working Group and industry experts they met with in the UK to be “high risk” in terms of 

corruption. The Guidance in some aspects undermines already existing corporate 

governance standards put in place by industry to combat corruption risks;  

 the UK has committed to consider the OECD Working Group on Bribery’s recommendations 

on strengthening the Guidance in relation to associated persons and examples of high risk 

hospitality if it revises the Guidance.3 If the Government is to go ahead with reviewing the 

Guidance with a view to making changes it must do so through a proper consultation 

process rather than taking informal views that may not fully represent the broad range of 

views in the private sector and which are not balanced by other perspectives. In addition, if 

it is to open up the Guidance to review, it must commit to strengthening the Guidance to 

address the significant loopholes pointed out by the OECD and others. These include giving 

high risk examples of “acceptable” hospitality; narrowing the definition of ‘associated 

persons’ to suggest that companies would not be liable for bribes paid by subsidiaries and 

joint venture partners where the company has not directly benefited;  and limiting the 

companies covered by the Act, so that companies listed on the London Stock Exchange 

would not be covered. 

  

                                                           
1 http://www.out-law.com/page-11840; see also Jeremy Summers from Russell, Jones and Walker, quoted in the Guardian as saying “it 
does appear the government has listened to the concerns of business and tried to soften the more extreme ways in which the act could 
potentially have been enforced.” http://www.theguardian.com/law/2011/mar/30/clarke-denies-weakening-bribery-law 
2 http://www.christianaid.org.uk/pressoffice/pressreleases/march-2011/bribery-act-emasculated-warns-christian-aid-30-03.aspx; 
http://www.transparency.org/news/pressrelease/20110330_guidance_weakens_bribery_act; 
https://www.globalwitness.org/archive/government-bows-pressure-business-allow-bribery-through-back-door/. 
3 OECD Working Group on Bribery, Follow up Phase 3 Report, September 2014, para 12. 
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http://www.transparency.org/news/pressrelease/20110330_guidance_weakens_bribery_act
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Facilitation payments 

Two contentious areas where it is important that the guidance is not weakened are facilitation 

payments and hospitality. There has been some suggestion that the prohibition on facilitation 

payments in the Bribery Act disadvantages SMEs. The current Government has committed to 

increasing UK exports as part of its 2020 Export Drive and to reducing regulation as part of its 

deregulation agenda. There is a danger that the high standards set by the UK in relation to 

facilitation payments may be given as an example of ‘over-regulation’ and a barrier to exporting. 

No-one has yet, however, been prosecuted for facilitation payments in the UK and there is currently 

very low risk of prosecution for such payments. The SFO has said it will take a proportionate 

approach to facilitation payments and only prosecute where they are a systematic policy by 

companies rather than a one off payment.   

There are strong reasons why facilitation payments should remain illegal and there should be no 

weakening of this part of the Guidance to the Bribery Act.   

1. The UN Convention Against Corruption makes no exception for such payments. To introduce 

an exception in the UK would encourage a lowering of standards on this issue globally. 

2. In December 2009, in its Anti-Bribery Recommendation, the OECD called on parties to the 

prohibit or discourage facilitation payments because of their corrosive effect. In March 2012, 

the OECD Working Group on Bribery asked the UK to ensure that there was coherent 

exercise of prosecutorial discretion in relation to facilitation payments in order to implement 

the Recommendation. The OECD Working Group on Bribery evaluations have continued to 

put pressure on countries to abide by the Recommendation. Canada eliminated a facilitation 

payment exception in March 2013 and out of 33 signatories to the Convention evaluated so 

far, 25 have no facilitation payment exception.4 The UK would undermine the OECD 

Recommendation and the process of raising standards in this area if it were to weaken its 

position on facilitation payments. 

3. The Council of Europe’s Criminal Law Convention on Corruption also makes no exception for 

facilitation payments. The Group of States against Corruption (GRECO) evaluations have 

criticised countries such as Denmark5 for not making clear that “all forms of ‘undue 

advantages’” are illegal and those countries have moved to make clear that they are phasing 

such payments out. The UK would therefore be in effect undermining all three of its most 

important international anti-corruption treaty commitments if it were to weaken its stance 

on facilitation payments. 

4. These payments are illegal in most countries. To make it legal for UK companies to pay such 

payments would undermine the law in those countries. It would also undermine global 

efforts to eradicate corruption. As the Transparency International report, “Countering Small 

Bribes” notes: “paying small bribes feeds a culture of corruption which creates an unstable 

operating environment for companies ... Small bribes are part of a cycle of bribery that 

                                                           
4http://www.mondaq.com/australia/x/294822/White+Collar+Crime+Fraud/Global+trend+in+facilitation+payments+law+Implications+for+
companies+in+Asia+Pacific; http://www.icij.org/blog/2014/01/wealthy-nations-preserve-bribery-loophole 
5 GRECO, Third Evaluation Round, “Evaluation Report on Denmark: Incriminations”, 2/7/2009, para 67 
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corrodes public and business standards and provides a climate for much larger public sector 

bribery and state theft.”6  

5. The Independent Commission for Aid Impact review of the Department for International 

Development (DFID)’s approach to anti-corruption efforts specifically called for the 

Department to tailor anti-corruption programmes to tackle petty corruption which affects 

the poor.7 DFID’s efforts to do so would be seriously undermined if the UK Government 

were to allow UK companies to engage in facilitation payments which help perpetuate the 

environment of petty corruption. 

6. According to Control Risks, facilitation payments are bad practice for several reasons:  

 rather than speeding things up they often slow things down and increase the 

chances that even larger bribes will be asked for; 

 they “cumulatively ... undermine good governance. If companies pay bribes to avoid 

tax payments or customs duties, they deprive governments of much-needed revenue. 

Moreover, such practices serve to entrench corrupt practices, making life harder for 

everyone. Prosperous international companies may be able to afford the extra costs 

of paying off officials. Ordinary citizens all too often cannot.”8 

7. Article 6 of the International Chamber of Commerce (ICC) 2011 Rules on Combating 

Corruption state that companies should not make facilitation payments except in exigent 

circumstances (such as the health or safety of an employee is at risk).9 In an interview, 

Francoise Vincke, Chairman of the ICC’s Anti-Corruption Commission said that the 

“commission have been much impressed by the clear-cut and very restrictive stance taken in 

the Guidance of the Ministry of Justice on the UK Bribery  Act 2010 on such payments,” 

noting that companies that lead the field in terms of anti-corruption programmes already 

ban facilitation payments.10 

8. The US Foreign Corrupt Practices Act does have an exception for facilitation payments, but 

this exception is being interpreted increasingly narrowly and the US has pursued action 

against companies for the systematic making of small payments to avoid things such as 

customs inspections.11 While a single facilitation payment might not be of a significant 

amount worthy of prosecution, the systematic or routine making of such payments can 

amount to a considerable sum. The US Department of Justice (DOJ) and Securities and 

Exchange Commission (SEC) resource guide published in November 2012 specifically 

discourages facilitation payments and notes abuse by companies of the label facilitation 

payments to make bribes. 

9. The evidence on bribery and SMEs suggests that SMEs are not being adversely affected by 

the Bribery Act. In the government commissioned report, “Insight and Awareness of the 

Bribery Act among SMEs”, published in July 2015, 89% of the SMEs felt that the Bribery Act 

                                                           
6 Transparency International UK, “Countering Small Bribes”, June 2014, http://www.transparency.org.uk/publications/15-
publications/1096-countering-small-bribes/1096-countering-small-bribes 
 
7 http://icai.independent.gov.uk/2014/10/31/independent-commission-aid-impact-publishes-report-dfids-approach-anti-corruption-
impact-poor/ 
8https://www.controlrisks.com/en/newsletters/integrity-matters/issue-4/page-1 
9 http://www.iccwbo.org/advocacy-codes-and-rules/areas-of-work/corporate-responsibility-and-anti-corruption/ICC-Rules-on-
Combatting-Corruption/ 
10 http://www.ethic-intelligence.com/experts/117-icc-rules-on-combating-corruption-2011-whats-new/ 
11 See Panalpina case where the company was fined under a Deferred Prosecution Agreement for systematic payments around the world 
to circumvent local importation rules and regulations which amounted to $27 million: http://www.justice.gov/opa/pr/oil-services-
companies-and-freight-forwarding-company-agree-resolve-foreign-bribery 
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had no impact at all on their ability to export or plans to export and 90% reported that they 

had not specific concerns or problems with the Bribery Act. Only 6% of SMEs, meanwhile, 

reported experiencing “small scale solicitation” of bribes. The same survey suggested that 

more guidance and awareness raising was needed for SMEs. Only 42% of SMEs had anti-

bribery procedures in place, while 34% of SMEs had still not heard of the Bribery Act.12 A 

2013 survey by the Association of Certified Chartered Accountants (ACCA) survey supports 

the evidence raised by the government review that more guidance and awareness raising is 

crucial: nearly 50% of those surveyed in the UK did not think there was sufficient guidance of 

SMEs on bribery and corruption issues. The ACCA survey also showed that 50% of 

accountancy professionals working with SMEs in the UK thought that anti-bribery laws 

should NOT be modified for SMEs compared to 30% who thought they should.  

10. A level playing field internationally on prohibition of facilitation payments would, according 

to some surveys, significantly help business rather than hinder it. In a 2009 survey by TRACE 

on facilitation payments, more than 45% of those surveyed said their job would be easier if 

such payments were outlawed everywhere while another 48% said their jobs would not be 

affected at all if such a global prohibition took place. 67% of respondents said that it was 

possible to do business successfully without making facilitation payments with sufficient 

management and careful planning.13 The UK at the moment is at the forefront of bringing 

standards up in this area and if it were to change its stance it would set international efforts 

to change business practice in this area back possibly irreparably. 

11. There are other ways to deal with demands for facilitation payments such as raising the 

issue with the local embassy to advocate on the company’s behalf where it is faced with 

such demands. There are also plenty of resources available for corporate to help them resist 

demands for such payments, such as Transparency Internationals’ Countering Small Bribes 

and the Resisting Extortion and Solicitation in International Transactions (RESIST) tool kit 

developed by Transparency International, the International Chamber of Commerce, the UN 

Global Compact and the World Economic Forum.    

 

Hospitality Payments 

When the Bribery Act was first introduced, there was significant scare-mongering that corporate 

hospitality would be outlawed. Some parts of the private sector are said to want clearer rules about 

what level of corporate hospitality is allowed. The SFO has said that as bribes are often disguised as 

legitimate business expenditure, including corporate hospitality, it will prosecute where it is in the 

public interest to do so.14 It has refused to set levels of permissible hospitality and rightly so as it is 

the intent and effect of the hospitality which are the key issues as to whether a prosecution will be 

likely. 

The OECD Working Group on Bribery expressed concern about the examples given in the Guidance 

about reasonable and proportionate hospitality and asked for the UK to amend the Guidance at para 

31 and case study 4. Para 31 of the Guidance states that providing flights, accommodation and 

                                                           
12 https://www.gov.uk/government/publications/impact-of-the-bribery-act-2010-on-smes 
13 http://www.traceinternational.org/trace-benchmarking-survey-facilitation-payments/ 
14 http://www.sfo.gov.uk/bribery--corruption/the-bribery-act/business-expenditure.aspx 
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‘reasonable hospitality’ for a foreign public official and their spouse or partner to New York to meet 

with senior executives of a UK company is “unlikely to raise the necessary inferences”. The OECD 

noted that “panellists at the onsite visit (UK officials excepted) unanimously agreed that this example 

presented an unadvisable, high risk activity under almost all circumstances.”15 This was backed up by 

reports that anti-corruption advisers, the Good Corporation, were quoted as saying, “The guidance 

muddies the water by stating that spouses may accompany a business executive on a foreign visit to 

meet a prospective supplier. Most organisations stopped doing this long ago and would be surprised 

to see it permitted here.”16 

Case study 4 of the Guidance relates to a firm of engineers providing an programme of annual 

events  providing “entertainment, quality dining, and attendance at sporting events as an expression 

of appreciation of its long association with its business partners”. The Guidance suggests that this 

would be acceptable where it has been cleared by the public body and approved by senior 

managements of the company.  The OECD noted that “entertainment to public officials of the type 

described in order to “show appreciation”, “establish cordial relations” and “improve the image of 

the commercial organisation” presents a high risk of corruption.”17 

The OECD were also concerned about para 30 of the Guidance which refers to hospitality which is 

“commensurate with reasonable and proportionate norms for the particular industry”.18 The OECD 

was concerned that there was no way of assessing norms for particular industry and that industry 

standards may have developed over time that permitted hospitality which might be improperly used 

to influence official decision-making.  

The OECD was concerned that although the Guidance is not legally binding and does not provide 

‘safe harbour’ to businesses, “many businesses, especially SMEs would rely on the [Guidance] to 

develop policies on hospitality. The lenient illustrations and explanations in the [Guidance] may lead 

these businesses to inadequately address the risk of corruption.”19  

Weak guidance with regard to hospitality in effect puts companies at risk of non-compliance with 

the law and undermines existing good corporate governance standards. Any attempt to do further 

weakening of the Guidance in relation to hospitality will exacerbate this.  

 

Weaknesses in the current Guidance 

The OECD and various bodies including members of BOND raised concerns about other weaknesses 

in the Guidance and the fact that the Guidance goes beyond its remit in interpreting the Bribery Act. 

Christian Aid for instance said at the time that the Guidance “clearly oversteps its remit. The Act 

prescribes the publication of guidance that defines what adequate bribery prevention procedures 

                                                           
15 OECD Working Group on Bribery, Phase 3 review of UK implementation of the Anti-Bribery Convention, March 2012, paras 20-21. 
16 http://www.theguardian.com/law/2011/mar/30/clarke-denies-weakening-bribery-law 
17 OECD Working Group on Bribery, Phase 3 review of UK implementation of the Anti-Bribery Convention, March 2012, para 22. 
18 Ibid, para 24. 
19 Ibid, para 25. 
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are. Instead, the guidance creates some significant exemptions that directly contradict the spirit of 

the Act.”20 

The weaknesses in the Guidance include: 

A. Defining the scope of associated person in a way that would allow companies to evade 

liability for bribes paid by subsidiaries and joint venture partners 

The OECD noted that the Guidance “seeks to limit the scope of “associated persons” by stating that 

an organisation which benefits indirectly from a bribe is very unlikely, in itself, to amount to proof of 

the specific intention required by the offence”. The OECD noted that the Bribery Act itself does not 

deal with the issue of indirect benefits. It was concerned that “the phrase “associated person” may 

be interpreted restrictively to exclude foreign bribery that is committed through subsidiaries and joint 

ventures.”21 

Several of our members were also highly critical of the Guidance’s section on associated persons. 

Transparency International UK and Christian Aid noted that Para 39 of the Guidance, which suggests 

that a company can only exercise control over its contractual counterparty, would allow a company 

to “outsource bribery by building a chain of subcontractors sufficiently long to distance itself from 

bribe paying.”22 

Christian Aid, Global Witness, Transparency International UK, CAFOD and Tearfund all noted that 
Paras 40 and 42 of the Guidance which relate to joint ventures and subsidiaries effectively suggest 
“circumstances under which unscrupulous companies could avoid liability by “outsourcing” bribery to 
joint venture and subsidiary partners.”23 Para 40 of the Guidance states that a bribe paid on behalf of 
a joint venture entity will “not trigger liability for members of the joint venture simply by virtue of 
them benefiting indirectly from the bribe through their investment in or ownership of the joint 
venture.” Joint ventures are a high risk area for corruption and are known to be a vehicle by which 
companies have sought to benefit from bribery while distancing themselves from it. Christian Aid 
has pointed out that para 40 of the Guidance is “tantamount to telling UK companies that they can 
join and invest in joint ventures ... that practice bribery. It directly contradicts the spirit of the Act.”24 
 
Para 42 of the Guidance meanwhile states that a bribe paid on behalf of a subsidiary will not involve 
liability on the part of the parent company if it cannot be shown that the person paying the bribes 
“intended to obtain or retain business or a business advantage for the parent company or other 
subsidiaries.” This effectively invites companies to structure corrupt payments through subsidiaries 
to avoid prosecution and discourages them from applying effective due diligence of their 
subsidiaries which might bring bribery committed by the subsidiary to the parent company’s 
attention. 
  

                                                           
20 http://www.publications.parliament.uk/pa/cm201012/cmselect/cmintdev/847/847vw06.htm, Christian Aid written evidence to the 
International Development Committee on Financial Crimes and Financial Development, 27 April 2011, para 3.3 
21 OECD Working Group on Bribery, Phase 3 review of UK implementation of the Anti-Bribery Convention, March 2012, Commentary, p 18 
22 Transparency International Press Release, “UK: Government Guidance Deplorable and will weaken Bribery Act”, 30/3/2011, 
http://www.transparency.org/news/pressrelease/20110330_guidance_weakens_bribery_act. See also 
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmintdev/847/847vw06.htm, Christian Aid submission to the 
International Development Committee Inquiry on Financial Crimes and Development, published 15/11/2011 
23 Written evidence from Tearfund and CAFOD for International Development Committee on Financial Crime and Development, 
15/11/2011, para 15; Christian Aid  
24 http://www.publications.parliament.uk/pa/cm201012/cmselect/cmintdev/847/847vw06.htm, Christian Aid written evidence to the 
International Development Committee Inquiry on Financial Crimes and Development, published 15/11/2011 
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B. Coverage of companies listed on the London Stock Exchange. 

At Paragraph 36, the Guidance states that a “common sense” approach to the definition of a 

“relevant commercial organisation” for the purposes of Section 7 of the Bribery Act would mean that 

a mere listing on the London Stock Exchange or ownership of a UK subsidiary would be insufficient 

to qualify a company as carrying on a business or part of a business in the UK. 

Transparency International UK pointed out at the time that “this means that a) [a non-UK company] 
could use capital raised in the UK to pay bribes overseas, and b) a UK-based company that loses a 
contract to a non-UK company listed on the LSE which paid a bribe to win the contract, may have no 
recourse in the UK courts.”25 The Corner House noted that as a result of the Guidance’s 
interpretation, “most of the world’s mining companies, big and small, would appear to be exempt 
from the Act... [The mineral industry’s] single biggest source of finance is the London Stock 
Exchange.”26 Global Witness argued at the time that contrary to what the Guidance suggested, the 
Bribery Act “should be used to investigate and prosecute not only UK but also foreign companies who 
are either listed on the London Stock Exchange, or who operate a subsidiary in the UK. This will 
broaden its indisputably positive impacts and create a level playing field for UK businesses.”27  
 
The OECD Working Group on Bribery also raised concerns about this part of the Guidance and stated 
that in its view, “the jurisdiction of Section 7 should be exercised in a manner that creates a level 
playing field among companies from all Parties to the Convention.”28 
 
The London Stock Exchange should be the gold standard of anti-corruption corporate governance 
and the UK has the opportunity to help raise standards of corporate governance globally by making 
clear that companies that list in London and chose to operate in the UK via subsidiaries will be held 
to account for breaking our laws on corruption.  
 
 

                                                           
25 Transparency International Press Release, “UK: Government Guidance Deplorable and will weaken Bribery Act”, 30/3/2011, 
http://www.transparency.org/news/pressrelease/20110330_guidance_weakens_bribery_act 
26 The Corner House, written evidence to the International Development Committee inquiry into Financial Crime and Development, 
published 15/11/2011 
27 Global Witness written evidence to the International Development Committee inquiry into Financial Crime and Development, published 
15/11/2011 
28 OECD Working Group on Bribery, Phase 3 review of UK implementation of the Anti-Bribery Convention, March 2012, Commentary, p 16 

The Bond Anti-Corruption Group has the following core members: Article 19, CAFOD, Christian 

Aid, Corruption Watch, Global Witness, Integrity Action, ONE, Public concern at Work, The 

Corner House, and Transparency International UK. Founded in 1993, Bond is the 370 strong 

membership body for UK international development organisations - www.bond.org.uk 
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